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numerous other legal relations. 3 Thus the landowner has a privilege 
and a power of appropriation of minerals in his land, while his 
neighbor has a like privilege and power, and each are subject to the 
liability to have such appropriation made by the other.* But each 
owes the other a duty not to waste or pollute such minerals, and the 
courts will enforce this duty. 8 

It is not suggested that this analysis settles the ultimate question, 
which is where the line between the privileges of one and the rights of 
the other should be drawn. That question can only be settled by 
weighing the arguments based upon public policy and convenience. 
It is urged, however, that it does bring the court shortly to this ultimate 
question without filming it over by such indefinite terms as absolute 
ownership. And therefore the courts should more shortly reach the 
necessary result, that is, the decision as to what public policy does 
require in this particular instance. 

The principal case presented less question on this point than many 
others, for there the defendant did not even benefit himself by his 
act. In the case of percolating water there is much authority to the 
effect that one may be restrained from committing acts which without 
benefit to himself deprive his neighbor of such water. 8 And this 
tendency to give a plaintiff a remedy where the only effect of the 
defendant's acts is to damage the plaintiff without gain to the defend- 
ant, may be found in the law of torts generally. 7 Our ideas of property 
may not have advanced to the point where this tendency may be 
developed in the case of ownership of the land itself, but it certainly 
may be given effect in a case where, as with minerals, the interests of 
adjoining landowners seem of equal merit and hence the conflict to 
extend the rights of one and the privileges of the other, is the sharper. 

C. E. C. 
"renvoi" in the conflict of laws 

A decision of the French Court of Cassation, known as the Forgo 
Case. 1 raised a problem of the most fundamental importance in the 

* "There is a middle ground between the existence of an absolute and indefeasi- 
ble right and the absence of any right that the law will recognize and protect. 
There is room for the existence of qualified and correlative rights in both 
landowners." Meeker v. City of East Orange (1909, Ct. Err.) 77 N. J. L. 623, 
74 Atl. 379- 

* So stated in the principal case. See also cases cited by Professor Summers, 
p. 176, note 9, supra. 

' Cases cited p. 184, notes 30 and 31, supra. 

'Gagnon v. French Lick Springs Hotel Co. (1904) 163 Ind. 687, 72 N. E. 849, 
68 L. R. A. 175, note; Barclay v. Abraham (1903) 121 Iowa, 619, 96 N. W. 1080; 
Stillwater Water Co. v. Farmer (1903) 89 Minn. 58, 93 N. W. 907; contra, 
Phelps v. Nowlen (1878) 72 N. Y. 39; Bradford v. Pickles, L. R. [1895] A. C. 
587; Chatfield v. IVilson (1855) 28 Vt. 49. Cases are collected at p. 176, note 6, 
supra. 

' (1918) 28 Yale Law Journal, 507; (1907) 20 Harv. L. Rev. 262-3. 

1 Cass. June 24, 1878, Dalloz, 1879, 1, 56. 
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conflict of laws, to which Professor Labbe of the Ecole de Droit of 
Paris called first attention in an article which appeared in 1885.* 
Since that time a vast amount of learning has been brought to bear 
upon this problem — that of renvoi — by the greatest thinkers on the 
subject, with the result that the renvoi doctrine stands to-day dis- 
credited in the science of the conflict of laws.* 

The question whether the rules of the conflict of laws should be 
understood in the renvoi sense was first discussed in this country by the 
writer of this Comment in an article, The Renvoi Theory and the 
Application of Foreign Law, published in 1909.* Since that time the 
problem has been explained further by the writer in the Yale Law 
Journal. 8 

A number of American cases have been based on facts raising the 
problem of renvoi but in none of them was the court aware even of 
the existence of the problem.* The first judicial discussion of the 
problem in the United States is to be found in the report of the referee, 
Egerton L. Winthrop, Jr., In the Matter of the Judicial Settlement 
of the Accounts of Henry Overing Tallmadge, Executor of Coster 
Chadwick, deceased, (1919) 62 N. Y. L. J. 215, which has been con- 
firmed by the Surrogate of New York County. 7 

The question involved in the case related to the distribution of the 
residuary estate of Coster Chadwick, who had been born of American 
parents in New York, in which state they had their domicile. Coster 
Chadwick removed with his parents to France when he was seven 
years of age and had lived in France to the end of his life. Under the 
facts of the case there was no doubt that he had acquired a French 
domicile. Chadwick left a will in which he gave the residuary estate 
to an aunt and a cousin, share and share alike. The cousin having 
died before Chadwick, the question raised was whether the will should 

' Du conflict entre la loi nationale du juge saisi et une loi itrangere relative- 
ment a la determination de la loi applicable a la cause (1885) 12 Clunet, 5. 

'For the literature, see (1918) 27 Yale Law Journal, 531 ; Potu, La question 
du renvoi en droit international prive (Paris, 1913) in which a complete list 
may be found of all the authors who have expressed an opinion with reference 
to the question. See also (1909) 10 Col. L. Rev. 194-196. 

1 (1909) 10 Col. L. Rev. 190, 377. 

' (1918) 27 Yale Law Journal, 509. The subject has been discussed also by 
Professor Ernest Otto Schreiber, a former student of the present writer, in 
(1918) 31-Harv. L. Rev. 523. 

'Dupuy v. Wurtz (1873) 53 N. Y. 556; Harral v. Harral (1884, Ct. Err.) 39 
N. J. Eq. 279; Lando v. Lando (1910) 112 Minn. 257, 127 N. W. 1125 ; Guernsey v. 
Imperial Bank of Canada (1911, C. C. A. 8th) 188 Fed. 300; Bell v. Riggs (1912) 
34 Okla. 834, 127 Pac. 427. 

7 The writer has been informed by Messrs. Wilder, Ewen & Patterson, attor- 
neys for the executor, that no appeal will be taken from the order of the Sur- 
rogate, so that such confirmation can be regarded as the final decision in this 
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be construed according to French law or according to New York law. 
Under Article 1044 of the French Civil Code it was assumed that the 
cousin's share in the residuary estate would go to the aunt. Accord- 
ing to the law of New York the cousin's share would lapse and pass 
under the New York statute of distributions to the testator's brother, 
who contested the proposed method of distribution. 

As section 47 of the New York Decedents' Estate Law regulates the 
disposition of the decedent's property "by the laws of the state or 
country of which the decedent was a resident at the time of his death," 
it would seem clear that Article 1044 of the French Civil Code should 
control the question of distribution, even though the meaning of the 
term "resident" is equivalent to domicile. 8 Counsel for Chadwick's 
brother put forward the contention, however, that inasmuch as the 
French law would apply the testator's national law — in this case the 
law of New York — the New York court should make the distribution 
in accordance with its own statute. The question thus presented was 
the famous renvoi doctrine. What did the New York legislature 
mean by the "law of domicile" — in this case French law? Did it refer 
to the specific provision of the French law applicable to lapsed legacies 
or to the French law in its totality, including the French conflict of 
laws with its reference back to the law of New York? 

Certain courts and writers have supported the latter theory. So 
far as this theory has received support from the courts it has been 
given, practically without exception, without their being conscious of 
the far-reaching character of their decisions. A natural aversion to 
apply a foreign system of law, with which they are not familiar, has 
caused them to listen to and to accept without much reflection the 
argument, "Why be more of a royalist than the King?" If the French 
law, preferring the principle of nationality to that of domicile, does 
not care to be applied, why should the New York judge insist upon 
doing so? 

The learned referee in the above case was not deceived, however, 
by this argument and reached his decision only after a thorough study 
of the problem in the light of the best juristic thought on the subject, 
both Anglo-American and continental. He saw clearly that logically 
renvoi would lead to the following three situations: (1) if renvoi is 
a part of the law of New York and not of the French law, a New York 
court must apply the New York internal or territorial law; (2) if 
renvoi is a part of the law of New York and of the law of France, 
either an endless oscillation between the conflict of laws rules of the 
two countries will take place or the French internal or territorial law 
must be applied ; (3) if renvoi is no part of the law of New York, even 
though it be a part of the law of France, the New York court must 
apply the French internal or territorial law. 

8 That the term "resident" meant domicile was held in De Meli v. Dc Meli 
(1890) 120 N. Y. 48S, 24 N. E. 996. 
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The conclusion reached — that renvoi was no part of the law of New 
York — was based on the following grounds : 

(1) The renvoi doctrine is not supported by reason. Logically 
applied it leads to an indefinite oscillation between the laws of the 
two countries involved. If the New York rule of the conflict of laws, 
the lex domicilii, refers to the French law including its conflict of laws, 
the lex patriae must be understood as referring to the New York law 
in its totality, including its rules of the conflict of laws. The result is, 
therefore, an endless reference back and forth, — the application of 
lawn tennis in the conflict of laws, which constitutes a practical if not 
logical absurdity. 9 

(2) The notion that the New York court should constitute itself 
a French court, upon the theory that it is charged with the adminis- 
tration of French law in the same manner as the French court, is 
erroneous. The New York courts exist for the purpose of enforcing 
New York law, including the New York rules of the conflict of laws. 
These rules cannot be changed by French law. 10 

(3) The desist ement theory, developed at length by Westlake, has 
little in its favor and the result would be in flat contradiction with 
section 47 of the New York Decedents' Estate Law. 11 

(4) To state accurately the problem in regard to renvoi would seem 
almost sufficient to refute the doctrine. The question is: When a 
law-giver directs the courts to apply foreign law does he ask the 
foreign system to decide what law is applicable or does he seek in 
the system the direct solution of the legal question? 12 The con- 
struction of a will according to New York law is controlled by the law 
of the testator's domicile. For a court to hold that the legislature 
meant that the French conflict of laws rule should apply and New York 
internal law would be to abrogate the provisions of the statute and 
to amend it by substituting therefore the French rule, namely, what 
the law of nationality is to govern. 

(5) The contention that the acceptance of the renvoi doctrine 
would make for uniformity of decision in the different countries in 
which the question might be presented for adjudication has been shown 
to be unsound in substantially all decided cases. 13 

(6) The renvoi result has been reached in some English cases, but 
usually without discussion and many of them by lines of reasoning 



* (1909) 10 Col. L. Rev. 197-199; (1918) 27 Yale Law Journal, 522. 
10 (1909) 10 Col. L. Rev. 197-199; (1918) 27 Yale Law Journal, 520. 
n (1900) 18 Annuaire de droit international, 3S-S<>; Westlake, Private Inter- 
national Law (5th ed. 1912) 30; see also (1918) 27 Yale Law Journal, 513- 

518, 523- 
u (1909) 10 Col. L. Rev. 204-205; (1918) 27 Yale Law Journal, 522. 
"See (1909) 10 Col. L. Rev. 205; (1918) 27 Yale Law Journal, 524. 

15 
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the logic of which is difficult to follow. It is quite clear that the renvoi 
is not yet a fixed part of English law. 1 * 

The learned referee summed up his decision in the following words : 

"On account of its inconsistency with common-law theories of the 
conflict of laws, its fundamental unsoundness and the chaos which 
would result from its application to the conflicts arising between the 
laws of the states of this country, it is my opinion that the 'renvoi' 
has no place in our jurisprudence." 

As the above views are in perfect accord with those expressed by 
the writer in the articles above referred to, further elaboration of the 
same in this place appears unnecessary. Just one word in concluding. 
From the standpoint of the modern Italian school, according to which 
law has pre-eminently a personal character, there may exist some 
justification why the ultimate authority to select the rule of law that 
is to decide the case should be vested in the national law, instead of in 
the law of the forum, even though such law be that of a foreign 
country. 16 But it would seem to be obvious that under the common 
law of England and the United States such authority vests absolutely 
and finally in the law of the state in which the court to which the 
question is presented sits. 1 " 

E. G. L. 



SERVITUDES APPURTENANT OR IN GROSS 

In a New York case 1 the owner of a certain tract of land had 
alienated a portion thereof to the predecessors in title of the plaintiff, 
the deed of conveyance containing the following reservation: 

"They also reserve to said Ensign, and he is to have, himself and 
his heirs and assigns, all the waste or rubbish stone which may be got 
at any time in working any part of the quarries on said premises, and 
the right to remove the same at pleasure." 

A few years later the grantor conveyed the remainder of the farm to 
a certain grantee through whom the defendant claimed title. There 
was evidence that the successors in title of the latter conveyance occa- 
sionally gathered waste slate from the premises of the first grant. 
After the grantor's death his heirs made a conveyance of whatever 
interest they had in the reservation, which, through successive con- 
veyances, also came to the defendant. There was evidence of non- 

" (1909) 10 Col. L. Rev. 332-344. 

"Fiore (1901) 28 Clunet, 424-442, 681-704; (1009) 10 Col. L. Rev. 200. 

M Subject, of course, in this country to the limitations imposed by the Con- 
stitution of the United States. 

1 Mathews Slate Co. of New York, Inc. v. Advance Industrial Supply Co. 
(1918) 185 App. Div. 74, 172 N. Y. Supp. 830. 



